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Even those casually following immigration are likely aware of the active role

Trump's attorneys general played.

This participation entailed unprecedented use of "referral & review"... a power with
a problematic & twisted journey beyond Trump...

More in my report out todaymm
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RETHINKING U.S. IMMIGRATION POLICY INITIATIVE
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Obscure but Powerful

Shaping U.S. Immigration Policy through
Attorney General Referral and Review

By Sarah Pierce
Referral & review dates back to a time when the immigration bureaucracy was housed within the Justice Department.

The power helped the attorney general to manage this system - knitting adjudications, rulemaking, & other decisions into
one coherent immigration policy framework.

That's not to say it wasn't without its issues!

Allowing the attorney general—the country’s chief law enforcement officer—to intercede in individual immigration cases has
raised questions about the true independence of the immigration adjudication system.

Plus, the attorney general can issue referral & reviews without transparency or briefings, which has negative implications for
the legal and policy soundness of the decisions and their acceptance.



But then! 2003 happens.

Under the government restructuring following the 9/11 terrorist attacks, most of the immigration system was moved out of
the Justice Department.

The attorney general was left with the immigration court system and...referral & review.

Suddenly, the use of referral & review undergoes a massive shift. Where previously the BIA or INS would refer cases to the
attorney general for review-frequently to resolve disputes, now attorneys general entirely self-refer cases.

It became their tool to affect policy.
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AG = Attorney General; BIA = Board of Immigration Appeals; INS = Immigration and Naturalization Service; DHS = Department of
Homeland Security.

Notes: Cases are grouped by date of referral, not the date of decision, which in a small number of cases occurred in a separate
administration. For a chart that divides the referrals by attorney general, see Jennifer S. Breen, “Labor, Law Enforcement, and ‘Normal
Times’: The Origins of Immigration’s Home within the Department of Justice and the Evolution of Attorney General Control over
Immigration Adjudications,” University of Hawai‘i Law Review 42, no. 1 (2019): 1-62, 36.

Source: Migration Policy Institute (MPI) analysis of data from Executive Office for Immigration Review, “Agency Decisions,”accessed
January 14, 2020.

With more limited means of influencing the immigration system, referral & review became the attorney general's trump card
for making significant immigration policy changes.

These decisions even bind DHS, now the lead agency on immigration.



As broader authority over
immigration matters was shifted out
of the Justice Department, attorneys
general increasingly used their power
to influence immigration policy.

But then! Trump happens.

With the Trump administration's aggressive immigration agenda & strategy of pursuing a wide range of administrative tools,
attorneys general under Trump self-refer more decisions than under any prior administration.

Attorneys general during the Trump administration, Senate-confirmed & acting alike, self-referred a record 17 cases.

This compares to 4 during the entirety of the Obama
administration and 10 under George W. Bush (both administrations that lasted two terms rather than one).

These 17 referrals were especially concentrated on re-shaping asylum law and immigration court operations to accomplish
the administration's policy goals of limiting humanitarian benefits & speeding court decisions (mostly deportations).

The histories of many of these

cases make it clear that they were
carefully selected to achieve a
particular policy goal, instead of
responding to legal issues that arose
organically and needed resolution.



Now, the Biden administration has made it clear they're bringing a new day on immigration, with plans to reverse many of
Trump's changes and even advance forward-thinking reforms.

Given its speed and flexibility, referral & review could be a huge help.

But the deep problems with this power remain, and have serious implications for due process and sound policymaking.

A mandatory process requiring transparency & briefing could be an important step in the right direction.

To address these concerns, the Justice
Department should issue formal
guidelines or promulgate regulations
detailing procedures that must be
followed for each referral and review.

For the full ridiculous history of how this orphaned power is now a means for binding the entire immigration bureaucracy,
read the report here:

https://t.co/ndMANPaj50
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